VEEST CONVCREK PERM TTEES
V.
BUREAU - LAND IVANAGEMENT

| BLA 95- 206 Deci ded January 22, 1998

Appeal froma decision of Admnistrative Law Judge Ranon M Chil d
affirmng a deci sion of the Jordan Resource Area Manager, Vale O strict
Gfice, Bureau of Land Managenent, denying applications to increase active
grazing preference wthin the Vést Gow Geek Alotnent. R 030-93-01.

Afirned.

1.

Gazing Permts and Licenses: Adjudication--Gazing Permts
and Li censes: Appeal s--Gazing Permits and Li censes:
Hearings--Rul es of Practice: Appeal s: Burden of Proof

The BLMenj oys broad di scretion in determni ng howto
adj udi cat e and nanage grazi ng preference. Uhder 43
CF R 8 4.478(b), a BLMdeci si on concerni ng grazi ng
privileges wll not be set aside if it is reasonabl e
and substantially conplies wth the provisions of the
Federal grazing regulations found at 43 CF. R Part
4100. The burden is on the objecting party to show by
a preponderance of the evidence that the decision is
unr easonabl e or i nproper.

Gazing Permts and Licenses: Adjudication--Gazing Permts
and Li censes: Appeal s--Gazing Permits and Li censes:
Hearings--Rul es of Practice: Appeal s: Burden of Proof

An appel | ant chal | engi ng the accuracy of a range study
nust show not just that the results of the study coul d
be inerror, but that they are in fact erroneous. No
error is established absent a show ng that BLMs range
survey nethods are incapabl e of yielding accurate
information, that there was a naterial departure from
prescribed procedures, or that a denonstrably nore
accurate survey has disclosed a contrary result. A
party chal | engi ng a deci sion based on a BLM expert's
reasoned anal ysi s nust denonstrate by a preponderance
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of the evidence that the BLMexpert erred when
collecting the underlying data, when interpreting that
data, or when reaching the conclusion. It is not
enough to showthat its expert disagrees or believes
that a different course of action or interpretationis
avai | abl e and supported by the evidence. A BLMdeni al
of applications to increase active grazing preference
w il be affirnmed when nonitoring studies indicate that
mul ti pl e-use nanagenent obj ectives for the grazing
allotnent are not being net and that additional forage
is not available on a sustained yield basis wthin the
al | ot nent .

APPEARANCES W Al an Schroeder, Esq., Boise, |daho, for Appell ants; Tony
A SQullins, BEsq., Gfice of the Held Solicitor, US Departnent of the
Interior, Boise, ldaho, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

The Vst Gow Geek Permttees 1/ have appeal ed fromthe Decenber 7,
1994, Decision of Administrative Law Judge (ALJ) Ranon M Child, affirmng
the April 26, 1993, Decision of the Jordan Resource Area Manager, Vale
Dstrict Gfice, Bureau of Land Managenent (BLMor the Bureau), denyi ng
their applications to increase their active grazing preference wthin the
Wst Gow QG eek Al ot nent.

The Vst Gow Geek Allotnent covers 139,512 acres of Federal and 1, 402
acres of private land situated about 15 miles west of Jordan Vall ey,
Qegon. (Qvt. BEx. G15, at 1.) Approxinately 29,923 acres of land wthin
the allotnent fall wthin the boundaries of three wlderness study areas
(VBA's). (Appellant (App.) Ex. A40, at 3.) Gently sloping to rolling
| ava pl ateaus, typifying the Geat Basin, characterize the area, which is
categorized as cold desert ranging in el evation from4,000 to 5,500 feet.
(Gvt. Bx. G15, at 1.)

The allotnent contains 1,864 acres of fenced Federal range and 14, 044
acres of land not suitable for grazing. The allotnent is subdivided into
19 pastures, three of which are riparian. (Qvt. Ex. G15, at 1.) HEght
permttees use the allotnent annual ly fromApril 1 to Gctober 15 and
currently hol d active and suspended grazi ng preferences of 9,591 ani nal
unit nonths (AUMs) and 2,309 AUMs, respectively. 2/ 1d.

1/ The permttees, who hol d grazing preferences wthin the Vést Gow O eek
Alotnent, include Mrtin Andre, Pauline Baltzor, Gow Lakes G azing
Association, Inc., Fred J. Bguren, Ralph Fllnore, Lequerica Brothers,
Inc., Mahogany Greek Gazing ooperative, Inc., and Gallvin Sitzel.

2/ In 1954, BLMreduced the Vést Cow Geek Allotnent's total preference of
13,372 AMs by 20 percent, resulting in an active grazing preference of
10,698 ALMs and a suspended grazi ng preference of 2,674 AMs. (App. Ex.
A21.) AFeb. 24, 1959, BLM Decision decreasing the active preference by
an additional 50 percent was appeal ed, and a settl enent

142 | BLA 225

WAW Ver si on



| BLA 95- 206

In January 1984, BLMi ssued the Sout hern Mal heur Rangel and Program
Imary (RPS), (Gvt. Ex. G13), which adopted, wth mnor nodifications,
the preferred alternative anal yzed in the Draft and H nal Sout hern Ml heur
G azi ng Managenent Program Environnental Inpact Satenent (BS), (Govt.
Exs. G4, G5). 3/ The 1984 RPS identified the |and use pl anni ng
obj ectives for grazing nanagenent of public lands within the B S area,
including the Vést Cow Greek Allotnent. Those obj ectives i ncl uded
“[i nprovi ng] ecol ogi cal condition and [increasing] forage production
t hrough t he devel opnent and i npl enent ati on of economcal |y feasi bl e grazi ng
systens and range i nprovenents|[, and al | ocating] avail abl e forage between
conpeting uses.” (Govt. Ex. G13, at 3.)

The 1984 RPS establ i shed an objective for each pasture in the Vst Cow
Geek Allotnent either to inprove or to nmaintain ecol ogi cal condition.
(Gvt. EX. G13, at 20.) It also established an initial forage allocation
for the allotnent of 15,271 AUMs, wth adjustnents to be nade in
increnents based on nonitoring, (Gvt. Ex. G13, at 14-15). 4/ The RPS
Updat e i ssued i n Decentber 1986 increased the |ivestock forage al |l ocation
for the allotnent to 15,567 AUMs to reflect an exchange agreenent
i nvol ving active grazing preferences in the Vst Gow O eek and Mahogany
Alotnents. (Gvt. BEx. G14, sec. II1.A7 and Table 1.)

The 1984 RPS described the procedure for inplenenting its grazing
proposal s:

Wiere the proposal s refl ect no change fromthe present
situation this RPS serves as the Record of Deci sion.

In those cases where changes fromthe present situation are
proposed, the changes wll be inplenented by agreenent wth the
concerned parties, if possible. Were consultation does not
result in agreenent, individual decisions wll be issued to
i npl enent the proposal .

fn. 2 (continued)

agreenent resol ving the appeal created the Val e Gazing Project, pursuant
to whi ch nunerous range i nprovenents and grazing systemnodifications have
been effectuated. (App. Ex. A23.) On Mar. 21, 1966, the Vale Ostrict
Manager rescinded the 1959 Deci sion inposi ng the 50-percent reduction, but
left the 20-percent reduction intact. 1d.

3/ These docunents and the Decenber 1986 RPS Update, (Gvt. Ex. G14),
conprise the land use plan for the all ot nent.

4/ The 1984 RPS specifically acknow edged that initial forage allocations
woul d be subject to change as a result of new data gathered during the
ongoi ng consul tation, allotnment agreenent, and al | ot nent nanagenent
process. (Govt. BEx. G13, at 5.) In fact, the 1984 RPS forage al | ocati on
itself was slightly less than the allocation inthe HS due to the
incorporation of 1982 forage production data. (Govt. Ex. G13, at 9.)
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In those cases where individual decisions are required they
Wil be issued prior to the 1984 grazi ng deci si on.

I ncreases or decreases in livestock forage will be
acconpl ished in three increments, on the first, third and fifth
year of a five year inplenentation period, except that
adjustnents of 15 percent or less of active preference wll be
phased in over a period of less than 5 years. These adj ustnents
nay subsequently be nodified based on the results of nonitoring.

(Qvt. Bx. G13, at 10.)

h March 23, 1993, BLMrecei ved three separate grazi ng applications
fromeach of the eight Vst Gow Qeek Permttees. The first eight
appl i cations col lectively requested activation of 2,309 AUMs of suspended
preference in the allotnent. The second set of applications sought
distribution of additional forage in the amount of 3,667 AUMs consi stent
wth the allocations in the 1984 RPS and 1986 RPS Uudate. The third group
of applications asked for disbhursenent of 2,660 AUMs of additional forage
based on BLMs allotnent eval uation and nonitoring data. (App. BEx. A 27,
at 3-4.) The pernmittees al so submtted a 5-year inplenentation proposal .
(Ap. Ex. A-28.)

h April 26, 1993, the Jordan Resource Area Manager issued a Notice of
Proposed Deci sion denying all 24 of these grazing applications on the
ground that no additional forage was avail abl e on a sustai ned yi el d basi s
inthe allotnent beyond the currently authorized active preference. (Govt.
Ex. G34, at 2.) The Area Manager identified the factors influencing his
deci si on:

1) The 1984 RPS and subsequent 1986 RPS Updat e used
rangel and data that was gathered during a precipitation cycle
that was above normal. The forage identified in the 1984 RPS for
this allotnent has been determned to be unavail abl e due to | ack
of pernanent water sources and other range projects (cross
fences) needed to properly distribute |ivestock use of this
al | ot nent .

2) Drought conditions during the last 6 years have resul ted
in reduced forage production, decreased plant vigor, reduced
cover, watershed and erosion concerns, |ack of |ivestock water,
and excess |ivestock use around pernanent water sources.

3) Allotnent objectives are not being net according to data
collected during the allotnent eval uation process. Trend data
indicates that the allotnent is either in a static or slightly
downward trend overall. UWilization data fromthe past ten years
shows heavy grazi ng use near pernanent water sources and
relatively light grazing use occurring anay fromwater. Analysis
of nonitoring data during the all otnent eval uati on process
indicated that no additional forage is available wthin the
[allotnent].
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4) Certified Actual Wse records fromthe past three years
show that permttees either reduced |ivestock nunbers, reduced
the grazing period or changed the grazing season to adjust to the
| ow forage production and limted forage availability resulting
fromthe lack of |ivestock water and drought.

(Gvt. X. G344, at 2.)

The Area Manager accordingly determned that no further forage was
avail abl e on a pernanent or sustained basis. 1d. He also found that the
current grazing systemwas not satisfying the [ and use objectives of
i nproving or nai ntai ni ng ecol ogi cal condition, increasing forage
production, and inproving riparian areas. Accordingly, he noted that a new
al | ot rent nanagenent plan was schedul ed for the allotnent. (Govt. Ex.

G34, at 2-3.)

The permittees did not protest the Proposed Deci sion, which becane
final wthout further noticee 43 CF.R § 4160.3(a). In accordance wth
43 CF.R 88 4160. 3(c), 4160.4, and 4.470(a), they appeal ed the final
deci sion, requesting a hearing before an ALJ.

Judge (hild held an evidentiary hearing on April 18 through 21, 1994,
in Boise, Idaho. The permttees called seven wtnesses. 5 Fve w tnesses
testified for BLM 6/ The parties al so introduced nunerous exhibits and
filed extensive post-hearing subnm ssions.

In his Decision, Judge Child identified three issues rai sed by the
appeal : (1) Wether the land use plan required an increase in the
permttees' grazing preference; (2) whether BLMreasonabl y concl uded (a)
that the allocation of the applied-for forage woul d be inconsistent wth
the mul ti pl e-use nmanagenent objectives for the allotnent, (b) that the
forage was not available on a sustained yield basis, and, thus, (c) that
the appl i cations shoul d be denied; and (3) whether the allocation of
additional forage was nandated by prior BLMdecisions. (ALJ Decision at
2.) Ater summari zing the evidence presented at the hearing, the judge set
out the standard for review of a BLMgrazi ng deci sion, noting that such a
deci sion would not be set aside if it was reasonabl e and substantially
conplied wth the Federal grazing regulations. Judge Child held that the
burden was on

5/ These wtnesses were: WIliamF. Schroeder, an attorney invol ved in
the Vale Gazing Project; Robert Schweigert, a range consultant; and five
permttees, including Fred B guren, Andrea Martin, TimLequerica, Genn
Caywood, and Ral ph FH || nore.

6/ These wtnesses were: Phillip Runpel, a BLMrange conservati oni st; Rod
ol enan, a BLMrange techni cian; Thomas M| es, a BLM supervi sory range
conservationi st; Jerry Taylor, the Jordan Resource Area Manager; and Gary
Quynon, a BLMrange conservati oni st.
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the obj ecting party to show by a preponderance of the evidence that the BLM
deci sion was arbitrary, capricious, or inequitable because it was not
supported by any rational basis. Q at 6.

Judge hild concluded that the land use plan did not concl usively
establish the stocking rate for the allotnent, but instead al |l oned BLMt he
flexibility to exercise discretion regarding forage al | ocati on based on
nonitoring. (ALJ Decision at 7.) In so doing, he relied on provisions in
the plan specifying that adjustnments to the increnental inplenentation of
the increase in forage all ocati on were to be nade based on nonitoring.
Such flexibility, he noted, conforned to BLMs obligation to nanage
| ivestock grazing under the principles of nultiple use and sustained yield
and in accordance wth applicable land use plans. 1d. The judge added
that the regul ations provided that additional forage could only be
allocated on a nontenporary basis if the allocation was consistent wth the
mul ti pl e-use nanagenent obj ectives, and the forage was available on a
sustained yield basis. 1d. at 7-8  Fnding both the lawand the I and use
pl an envi si oned that changes in forage al | ocati on woul d be acconpl i shed
t hrough deci si ons supported by nonitoring, and finding that nonitoring
indicated that objectives were not being net and additional forage was not
avai l abl e on a sustained yield basis, Judge (hild found that BLMhad a
rational basis for determning that the | and use plan did not nandate
increasing the permttees' grazing preference nearly 10 years after plan
issuance. |d. at 8.

Judge (hild next eval uated the reasonabl eness of BLMs concl usi on
that, based on nonitoring data, nontenporary allocation of the applied-for
forage woul d be inconsistent wth nultipl e-use nanagenent objectives. The
judge found that the actual use/utilization trend study nethod advocated by
the permttees (which indicated an upward trend in forage production from
1979-90 and whi ch, according to the permttees, showed that nanagenent
obj ectives were being net) did not adequately reflect trend toward or awnay
fromits potentia or nmanagenent objectives. The judge observed that,
al though actual use/utilization data hel ped nonitor trend in situations
where forage production provided an acceptabl e indicati on of the kind of
trend being nonitored, the nethod s failure to disclose the conposition of
the vegetative coomunity in terns of percentages of various plant species
limted its usefulness in nonitoring trend toward or away fromecol ogi cal
condition objectives. Id. at 9. He added that actual use/utilization data
also failed to account for the variability in production fromyear to year
and the large anounts of annuals on the allotnent. 1d. at 10.

In contrast, Judge (hild stated that the line intercept trend study
net hod relied upon by BLMwas nore rel evant to ascertaining trend in
ecol ogi cal condition than total production conputations because it coul d be
used to conpute the conposition of the vegetation by cover species and to
det er mine whet her each speci es was increasi ng, nmaintai ning, or decreasing
over tine. 1d. The judge noted that BLMs Techni cal Reference 4400-4,
(Gvt. EX. G11), identified the line intercept nethod as ideally sui ted
for the vegetation types found in the allotnent. (ALJ Decision at 10.) He
al so determned that trend plots studied by BLMwere sufficiently
representati ve of the pastures as a whole to be considered reliable. 1d.
at 11.
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Accordingly, Judge (hild concluded that BLMhad reasonably relied on the
line intercept nethod, coupled wth photographic trend pl ot assessnents and
prof essi onal judgnent, in determning that nanagenent objectives were not
being net. 1d.

Judge (hild al so uphel d BLM's concl usi on that additional forage was
not available on a sustained yield basis. H held that BLMs trend data
reveal s that nanagenent objectives were not bei ng net on nost pastures,
even though recent actual use was bel ow the current active preference for
the allotment. Further, the judge stated, other factors confirned the
unreliability of the extraordinarily high production figures conputed from
the actual use/utilization data. 1d. According to the judge, these
factors included: the great variability in production figures attributabl e
to large fluctuations in precipitation and the consequent |arge changes in
the anount of abundant annual forage not avail abl e on a sustained yield
basis; the permttees’ voluntary reduction in active grazing use bel ow
their active preference due to drought; and the lack of sufficient reliable
water sources to sustain increased usage of the allotnent. 1d.

Judge (hild noted that |ivestock carrying capacity could vary from
year to year and that the AUMfigure conputed fromthe actual
use/utilization data only provided a short-termestinate of avail abl e
forage. That estinate, he concluded, did not necessarily equate to forage
avail abl e on a sustained yield basis. 1d. He acknow edged that the actual
use/ utilization forage production figure could furnish a target for proper
forage apportionnent if ranagenent objectives were being net. However, he
found that additional forage could not be allocated to grazing on the
allotnent on the basis of that figure because managenent objectives were
not being net. 1d. Judge Child al so approved BLMs havi ng di scounted the
actual use/utilization figure on the ground that the additional forage
represented an increase in annual s not avail able on a sustained yield
basis. |d.

Judge hild concluded that prior Departnental decisions did not
nandate al l ocation of additional forage to the permttees. The statenent
inthe Mrrch 21, 1996, BLM Decision providing that future adjustnents in
grazi ng use woul d "be based upon a future determnation of grazing capacity
i f and when such adj ustnents prove to be necessary,"” (App. Ex. A23), did
not conpel an increase in active grazing preference. The judge found that,
because it was uncl ear what the Decision required, and, to the extent that
the Decision conflicted wth current law the lawcontrolled. (AL
Decision at 12-13.) He interpreted the 1984 RPS provision stating that
|ivestock use adjustnents woul d "be made only when and to the extent,
estinmated forage production is greater or |ess than 10 percent of current
active preference,” (GQvt. Ex. G13, at 1), as an additional limtation on
BLMs ability to adjust livestock use wthin the allotnent rather than a
directive that active grazing preference nust be i ncreased whenever
|ivestock carrying capacity exceeded active preference by 10 percent. (ALJ
Decision at 12-13.) Hnally, Judge (hild rejected the permttees’ claim
that a factual finding nade by the ALJ in Genn Genke v. BLM(Genke),

(R 030- 87-01 (Apr. 11, 1989), that 5, 700 AUMs of excess forage were
available in the all ot nent concl usi vel y established the existence of such
addi ti onal
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forage, noting that this determnati on was set aside on appeal in Genn
Genke v. BLM 122 IBLA 123 (1992), and was not binding on any party. (ALJ
Decision at 13, 15.)

Judge (hild, therefore, held that BLMs Decision denying the
appl i cations was reasonabl e and substantially conplied wth the grazi ng
regul ations, and he affirned the Decision. |d. at 14, 15.

Intheir Satenent of Reasons, the permittees chal | enge nunerous
procedural and substantive aspects of Judge Child s Decision. Wile
accepting the judge' s identification of the appropriate standard of review
they object to his expansion of the scope of BLMs discretion, his
pl acenent of the burden of nonpersuasion, and his determnation that BLMs
evi dence preponderated. Specifically, they assert that BLMs discretion is
circunscribed by the regul ations, which do not allow the substitution of
prof essi onal judgnent for rangel and studi es when det ermning grazi ng
capacity or eval uating nanagenent objectives. They also claimthat the
j udge erroneously pl aced the burden of nonpersuasi on on theminstead of on
BLM whomthey deemto be the proponent of the rule or order, insisting
that the case rests on BLMs allegations that the | and use pl an does not
specify a change in grazing use and that nonitoring data do not support
such a change.

The permittees dispute the judge' s conclusion that the land use plan
did not dictate an increase in their grazing preferences. They aver that
the plan did not condition the distribution of the allocated forage on
nonitoring data but, instead, directed i rmedi ate apportionnent through
agreenent or decision and that BLMdid neither. They argue that the
passage of tine is irrelevant and assert that the legal test is whether the
allocation is consistent wth nanagenent objectives, not whether those
obj ectives have been net. They further maintain that BLMs authority to
periodical |y review grazing preferences and nake changes supported by
rangel and st udi es does not supersede changes delineated in an applicabl e
land use plan. The permttees contend that, since the plan is controlling,
their applications shoul d have been granted, at least to the extent of the
nunber of AUMs specified in the | and use pl an.

The permittees assert that the land use pl an nandat es an upward
adjustnent in active grazing preference when |ivestock carrying capacity
exceeds active grazing use by 10 percent. They add that BLMs March 21,
1966, Decision, which they consider still in effect, requires adjustnents
in grazing use to be based on determnations of grazing capacity. Both
these directives, the permttees submt, support their contention that BLM
nust increase their grazing preferences.

The permittees insist that there is additional forage available on a
sustained yield basis wthin the allotnent. Wiile agreeing wth Judge
Child that actual use/utilization data does not by itself determne
livestock carrying capacity on a sustained yield basis, they naintain that
such data col | ected over tine can establish Iivestock carrying capacity and
the availability of additional forage. They object to the judge s
l[imtation of the utility of actual use/utilization data to short-term
grazi ng deci sions, noting that BLMs own techni cal nmanual s recogni ze t hat
this infornati on may be useful in determning production trends over the
long term
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The permittees point out that, using the BLMapproved forml a, |ivestock
carrying capacity cal cul ated fromactual use/utilization figures adequately
accounts for variations in precipitation, since the formi a includes a crop
yi el d i ndex which adjusts the result to a nornal precipitation year. They
assert that the allotnent's carrying capacity over the 17-year tine period
did not fluctuate wldy and that nost of the variations stermed fromtheir
voluntarily resting pastures, not forage production. 1In any event, they
contend that the results show a steady increase in capacity over tine.

The permittees acknow edge that various factors cited by BLMcan
hanper optinal exploitation of the |ivestock carrying capacity, but contend
that none of those factors apply here. They deny that drought conditions
have negatively inpacted the allotnment. Vdter availability is also not a
l[imting factor, they submt, because each pasture has either sufficient
wat er sources or has had adequate water hauled to it during grazing season.

They nai ntain that neither the deferred-rotation grazing systemenpl oyed
inthe allotnent nor its topography restrict access to the avail abl e
forage. The permttees aver that the presence of annual grasses does not
adversely affect the carrying capacity of the allotnent. They contend that
BLMrangel and studies refute BLMs "specul ati ons” that annual forage
production varies wdely, that the amount of annuals alters the utilization
of the nonitored key perennials and skews the |ivestock carrying capacity,
and that consunption of annuals undermnes the reliability of actual use
dat a.

The permittees argue that trend and condition do not establish the
carrying capacity of the allotnent. They assert that Judge Child confused
"carrying capacity" wth "capacity available on a sustained yield basis in
consi deration of nanagenent objectives,” i.e., trend, an issue irrel evant
to determning carrying capacity. They aver that, since no limting
factors exist and trend data has no bearing on this question, the
allotnent's carrying capacity is 20,184 AUMs, and that 10,593 AMs of
additional forage exist wthin the allotnent.

The permittees admt that authorizing the use of additional forage
nust be consistent wth nultipl e-use nanagenent obj ectives, but
differentiate between bei ng consistent wth objectives and neeting those
obj ectives. They contend that the | and use pl an recogni zes that allocating
the specified forage at the established utilization | evel s woul d be
consistent wth multipl e-use objectives and the | ong-termobjectives for
the rangel and. The permittees submt that the average adjusted utilization
for each pasture for the period 1979-90 was wel | bel ow t he obj ective
prescribed in the land use plan, and that the actual use/utilization
noni toring data collected during that tine period indicated that the
allotnent's carrying capacity was between 20, 318 and 21,537 AUMs. Thus,
they contend that distributing the additional forage available on a
sustai ned yi el d basis woul d be consistent wth the multipl e-use nmanagenent
obj ectives set forth in the | and use pl an.

The permittees maintain that Judge Child erred by accepting the
general and unsupported opi nions of BLMs w tnesses that nanagenent
obj ectives have not been net wthin the allotnent. They note that the |and
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use pl an objective at issue focuses on i nprovi ng ecol ogi cal condition and
i ncreasi ng forage production, the anal ysis of which centers on trend
information. The permttees assert that ecological conditionis rooted in
production, and that, absent a conpl ete reinventory, the best evidence of
trend in ecological condition and forage production is forage production
data. They claimthat actual use, utilization, and clinate data provi de
one of the nore sensitive and useful nethods of nonitoring trend in

ecol ogi cal condition and forage production. According to permttees, the
actual use, utilization, and clinate information collected by BLMreveal s
an inprovi ng and i ncreasi ng forage production and establishes that the |and
use pl an objective of inproving ecol ogi cal condition and forage production
is being net.

The permittees disparage the efficacy of the line intercept trend
study techni que as a neans of eval uating ecol ogi cal condition and forage
production. This nethod, they naintain, neasures basal or canopy cover and
thus cannot reliably underpin an opinion of trend in ecol ogi cal condition
or forage production. The permittees contend that, in any event, BLM
admts that the line intercept trend data shows that the ecol ogi cal
condi tion and forage production objective has been achi eved on 50 percent
of the pastures. The permittees posit that failure to acconplish a
nanagenent obj ective on a portion of the allotnent does not nean the
objective is not being net on the allotnent as a whole. They argue that
this is especially true because they have assertedly proven that the
additional forage available in pastures where the objectives are bei ng net
supports the additional AUMs sought, w thout increasing active use in
t hose pastures not neeting nanagenent objectives. The pernmittees insist
that, because the multipl e-use nmanagenent obj ectives have been sati sfi ed,
the additional forage available on a sustained yi el d basis nust be
distributed and their applications granted.

The permittees further argue that the Hearing D vision' s factual
finding in Genke that 5, 700 ALMs of excess forage was avail abl e on the
al l ot nent survived when the Board set aside and renanded that deci sion.
They contend that the Board based its ruling on the adverse parties' |ack
of adequate notice of the application and opportunity to respond, and the
Board did not explicitly set aside the finding that excess forage existed.
The permittees urge that reconsideration of this issue is precluded by the
doctrine of admnistrative finality. 7/ They, therefore, request that
Judge (hild s Decision be reversed and all their applications granted.

7/ The permttees admt that Judge Child s Decision did not find that
denial of their applications was proper because part of the allotnent falls
wthin VA's. However, they characterize his recitation of BLMtesti nony
that w | derness val ues woul d be negatively inpacted if active preference
were increased as inferring this finding and argue that such an inference
is erroneous. V¢ do not construe the judge s recounting of this testinony
as an inferential finding and, accordingly, wll not address the

VBA-rel ated i ssues raised by the permttees or BLM Those i ssues have no
rel evance to the Decision before us.
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Inits Answer, BLMdismsses the permttees’ attenpt to shift the
burden of proof, pointing out that since the permttees applied for
additional AUMs, BLMclearly is not the proponent of the rule or order.

It subnits that the burden of proving by a preponderance of the evidence
that the denial of the applications was inproper and had no rational basis
thus rests wth the permttees and that they have not net that burden.

The Bureau denies that the | and use plan requires increasing
permttees' grazing preference, arguing that increases in grazing
preferences to the AMIlevel indicated in the 1984 RPS and the 1986 RPS
Updat e shoul d not occur until nonitoring establishes that enough forage
exi sts to support the increased use. The Bureau bol sters its position by
citing Board precedent hol ding that an RPS does not require nai ntenance of
the initial preference levels allotted, but instead al | ows i nforned
deci si onnaki ng based on appropriate nonitoring studies to deternmne proper
grazing preference levels. The Bureau nai ntains that the preanbl e
acconpanyi ng the proposed regul ati ons anending 43 CF. R Part 4100,
publ i shed on May 20, 1987, advances the nonbi nding nature of |and use plan
livestock allocations, (52 Fed. Reg. 19032, 19033 (May 20, 1987)), as does
43 CF.R § 4100.0-8, which provides that |and use plans establish
al | onabl e resource uses, not mandatory uses. Furthernore, BLMasserts that
the Federal case | aw recogni zing the need for flexibility in grazing
capaci ty deci sions strengthens the reasonabl eness of BLMs position that
the land use plan allocation figures do not nmandate a stocking | evel. The
Bureau, therefore, submts that its determnation that additional forage
nay not be distributed unless multipl e-use managenent obj ectives are bei ng
net finds anpl e | egal support.

The Bureau argues that allocation of the applied-for forage woul d be
i nconsi stent with mul tipl e-use nmanagenent objectives, that the forage is
not available on a sustained yield basis, and, thus, the applications
shoul d be denied. The Bureau stresses the significance of nonitoring trend
i n eval uating whet her the nanagenent objective of inproving or naintaini ng
ecol ogi cal condition has been net on each of the pastures in the allotnent.
According to BLM the line intercept trend study, coupled wth
phot ogr aphi ¢ trend assessnents and prof essi onal judgnent, allows
neasur enent of changes in cover of vegetation and speci es conposition
either toward or anay fromthe potential natural community and provides a
better neans of ascertaining the trend of ecol ogi cal condition than actual
use/utilization data. The permttees’ challenge of the reliability of the
line intercept nonitoring nethod, BLMavers, sinply anounts to prof essi onal
di sagreenent between experts, which is insufficient to overturn BLMs
findings. The Bureau contends that the line intercept data, as surmmari zed
inthe 1990 Wst Gow Geek Allotnent BEvaluation, (Gvt. Ex. G15), reveal s
that the ecol ogi cal condition objectives are not being net on 12 of the 16
pastures in the all ot nent.

The Bureau asserts that other factors, including water distribution
and vol untary reductions in grazing use, also justify the denial of the
permttees' applications. Acknow edging that applying the actual
use/utilization fornula set forth inthe Vale Ostrict Mnitoring A an,
(Govt.
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Ex. G6, at 7-8), toits ow data generates a carrying capacity figure of
bet ween 18, 100 and 20,262 AUMs for the allotnent, BLMsuggests that the
key question centers on the val ue of these extraordinarily hi gh nunbers,
given the other nonitoring data which indicate that nanagenent objectives
are not being net under current |levels of grazing. The Bureau avers that
forage on an allotnent is not available for allocation on a sustained yield
basis i f managenent objectives are not being net. The accuracy of the
val ues produced by appl ying the formul a are al so suspect, BLMargues,
because of wde variations in precipitation and annual forage producti on.
The Bureau submts that the permttees failed to neet their burden of
show ng that BLMacted irrationally or arbitrarily when denying their
requests for increased active grazing preference AUMSs.

The Bureau denies that its prior decisions nandate the all ocation of
additional forage. The March 21, 1966, Decision's reference to grazing
capacity cannot be interpreted as requiring an upward adj ustnent in
livestock grazing use wthout proper deference to nanagenent objecti ves,
BLMinsists; nor can the RPS provision limting such adjustnents to tines
when forage production exceeds current grazi ng preference by 10 percent be
construed as nmandati ng such an increase. The Bureau nai ntai ns that
apportionnent of additional forage renains a discretionary act, permssible
only if the allocation is consistent wth mltipl e-use nanagenent
objectives, and if the forage is availabl e on a sustai ned yield basis.

The Bureau further disputes the permttees’ contention that the
factual finding in Genke conclusively establishes that 5, 700 AUMs of
excess forage are available in the allotnent, asserting that a decision
that has been set aside by an appellate tribunal nay not be cited as
precedent and that decision's factual findings and | egal concl usi ons do not
bi nd anyone. The Bureau, therefore, concludes that Judge Child s Decision
nust be affirned.

[1] Section 2 of the Tayl or Gazing Act, as anended, 43 US C § 315a
(1994), authorizes the Secretary, wth respect to grazing districts on
public lands, to "nmake such rules and regul ations" and to "do any and al |
things necessary to * * * insure the objects of such grazing districts,
nanel y, to regul ate their occupancy and use, to preserve the land and its
resources fromdestruction or unnecessary injury, [and] to provide for the
orderly use, inprovenent, and devel opnent of the range.” Title IV of the
Federal Land Pol | cy and Managerrent Act of 1976, anending the Tayl or G azing
Act, reiterates the Federal conmtnent to protecting and i nproving Federal
rangel ands. See 43 US C 88 1751-1753 (1994); see al so Public Rangel ands
| nprovenent Act of 1978, 43 US C 88 1901- 1908 (1994).

| npl enentation of the Taylor Gazing Act, as anended, 43 US C 88§
315, 315a-315r (1994), is conmtted to the discretion of the Secretary of
the Interior, through his duly authorized representatives in BLM Kel |
BLM 131 | BLA 146, 151 (1994); Yardiey v. BLM 123 I BLA 80, 89 (1992), and
cases cited therein. The Bureau enjoys broad discretion in determning how
to nanage and adj udi cate grazing preferences. R ddl e Ranches, Inc. v. BLM
138 IBLA 82, 84 (1997); Yardley v. BLM 123 IBLA at 90. Uhder
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43 CF.R § 4.478(b), BLMs adjudication of grazing privileges wll not be
set aside on appeal if it is reasonabl e and substantially conplies wth
Departnental grazing regulations found at 43 CF. R Part 4100. Inthis
nanner, the Departnent has consi derably narrowed the scope of review of BLM
grazing decisions by an ALJ and by this Board, authorizing reversal of such
a decision as arbitrary, capricious, or inequitable only if it is not
supportabl e on any rational basis. R dd e Ranches, Inc. v. BLM 138 IBLA
at 84. A though unusual, this scope of review recogni zes the highly
discretionary nature of the Secretary's responsibility for Federal range
lands. 1d.; Kelly v. BLM supra; Qaridge v. BLM 71 I BLA 46, 50 (1983).

The standard of proof to be applied in wei ghing evi dence presented at
a hearing held pursuant to an appeal of a grazing decision issued by BLMis
t he preponderance of the evidence test. HRddle Ranches, Inc. v. BLM
supra; Kelly v. BLM supra; Eason v. BLM 127 IBLA 259, 262-63 (1993). |If
a decision determning grazing privileges has been reached i n the exercise
of admnistrative discretion, the appel |l ant seeking relief therefrombears
the burden of show ng by a preponderance of the evidence that the deci sion
is unreasonabl e or inproper. Kelly v. BLM supra. The permttees have not
persuaded us that BLMis the proponent of the rule or order in this case,
and we reject their attenpt to shift the burden of proof to BLM

Bef ore anal yzi ng the reasonabl eness of BLMs justification for denying
the applications, we first dispose of the permttees’ clains that previous
Departnental deternminati ons mandate distribution of additional active
grazing preferences. A though the 1984 RPS and the 1986 RPS Lpdat e
allocated 15,271 AMs and 15,567 ALMs, respectively, to |ivestock
grazing, we find that these initial forage apportionnents are not
imutable. The RPSitself states that "[t]he initial |ivestock forage
allocations wll be subject to sone change as a result of new data gat hered
during the ongoi ng consul tation, allotnent agreenent and al | ot nent
nanagenent plan (AMP) process.” (Govt. Ex. G13, at 5.) The grazing
deci si on conponent of the RPS specifies that the increases or decreases in
forage al | ocations proposed for each allotnent set forth in appendix 1 wll
be acconpl i shed increnental |y, and that these adjustnents "nay subsequent!ly
be nodi fied based on the results of nonitoring.” (Gvt. BEx. G13, at 10.)

ne of the comments appended to the livestock forage allocation for the
allotnent found in appendix 1 al so notes that adjustnents to |ivestock use
Wil be nmade in increnents based on nonitoring studies. (Gvt. Ex. G13,
at 14-15 and comment 11.) Thus, the RPS by its own terns, does not
rigidy nandate distribution of the enunerated AUMs, regardl ess of current
noni tori ng dat a.

The land use plan's recognition that forage all ocati ons were subj ect
to nodification based on nonitoring studies coincides wth the provision in
43 CF.R § 4100.0-8 stating that such plans "establish al | onabl e resource
uses," (enphasis added). See also 52 Fed. Reg. 19032, 19033 (May 20, 1987)
(indicating that a land use plan "does not cast future action in concrete;
rather it provides guidance"). In Mller v. BLM 118 IBLA 354 (1991), the
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Board rejected the argunent that 43 CF R § 4110.3, which pI’OVI des that
changes in grazing preference nust be supported by nonitoring "unl ess the
change is * * * specified in an applicable | and use plan,™ prohibited
changes in the grazing preferences set out in aland use plan. The Board
held that, to the contrary, "the RPS did not require nai ntenance of the
initial preference levels allotted, but instead al | owed i nforned

deci si onnaki ng, using nonitoring studies, as appropriate, to determne
proper |evels of grazing preference * * *." 118 IBLAat 363. See al so
Dorius v. BLM 83 I BLA 29, 39-40 (1984) (noting BLMpolicy requiring later
trend studies to support changes ingrazing permts where there is a | apse
bet ween the forage study and the decision to increase or decrease grazing
use). Thus, BLMwas not obligated to distribute the forage all ocated to
livestock in the RPS or the RPS Updat e.

W al so conclude that the factual finding in Genke does not
definitively establish that 5, 700 AUMs of excess forage are available in
the allotment. Decisions of admnistrative |aw judges are not Departnental
precedents and are not binding on this Board or other admnistrative | aw
judges. MlLean v. BLM 133 IBLA 225, 235 n. 16 (1995). |In any event, in
Genke v. BLM 122 I BLA 123 (1992), the Board set aside the ALJ' s Deci sion,
effectively voiding any factual fi ndi ngs contained in Genke. See Mller
v. BM 118 IBLA at 361-62 n.2 (noting that reversal of a deci sion al so
reverses dicta contained in that decision). The factual findings in Genke
have no rel evance to this proceedi ng.

W further conclude that neither the March 21, 1966, Decision's
statenment that future adjustnents in grazing use wthin the allotnent woul d
be based "upon a future determnation of grazing capacity if and when such
adj ustnents prove to be necessary,” (App. Ex. A23), nor the RPS provision
indicating that |ivestock use adj ustnents woul d be nade "only when and to
the extent, estinated forage production is greater or |ess than 10 percent
of current active preference,” (Gvt. EX. G13, at 1), nandate al |l ocation
of any additional active grazing use preferences. The grazing regul ations
direct the authorized BLMofficer to nanage |ivestock grazing on public
| ands under the principle of miltiple use and sustained yield 43 CFR §
4100.0-8. hder the regul ati ons, additional forage may be apportioned to
qgual ified applicants for |ivestock grazing use consistent wth nultiple-use
nanagenent obj ectives, but such additional forage nust be available on a
sustained yield basis if an applicant seeks nore than a nonrenewabl e
grazing use increase. See 43 CF.R 8§ 4110.3-1. Any adj ustnents arguabl y
aut hori zed by either the March 21, 1966, Decision, or the identified RPS
provi sion woul d still have to corrply wth these regul atory strictures.
Accordingly, we conclude that no Departnental deternmination unconditional |y
requires distribution of additional active grazing use preferences to the
permttees.

The permittees insist, in any event, that additional forage is
avai l abl e on a sustained yield basis wthin the allotnent and that

allocation of that forage to the permttees hol di ng preferences woul d be
consi st ent
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w th nul tipl e-use nanagenent objectives. Judge Child s and BLMs
determnations to the contrary are flawed, the permttees nai ntai n, because
BLMused i nproper trend study nethods and then msapplied t hose net hods.

[2] An appellant chall enging the accuracy of a range study nust show
not just that the results of that study could be in error, but that they
are erroneous. See Ganville Farns, Inc. v. BLM 122 IBLA 77, 87 (1992);
Dorius v. BLM 83 IBLAat 37. Eror in BLMs findings can be established
only by showng that BLMs range study nethods are incapabl e of yi el di ng
accurate infornmation, that BLMmaterial |y departed from prescri bed
procedures, or that a denonstrably nore accurate study has discl osed a
contrary result. See QGanville Farns, Inc. v. BLM 122 | BLA at 87-88;
Dorius v. BLM supra.

The Departnent is entitled to rely on the reasoned anal ysis of its
experts in natters wthin the realmof their expertise. K ngs Meadow
Ranches, 126 | BLA 339, 342 (1993); Aninal Protection Institute of America,
118 IBLA 63, 76 (1991). A party challenging BLMs eval uati on nust do nore
than offer a contrary opinion; an appel | ant nust show by a preponderance of
the evidence that BLMerred when col | ecting the underlying data, when
interpreting that data, or when reaching the conclusion, and not sinply
that a different course of action or interpretation is avail able and
supported by the evidence. Aninal Protection Institute of Awrica, supra,
and cases cited. Mre professional di sagreenent voi ced by an appellant's
expert does not suffice to establish error in studies conducted by a BLM
range conservationist. See Rdd e Ranches v. BLM 138 | BLA at 85-86.

The | and use pl anni ng obj ectives for grazi ng nanagenent of public
lands wthin the Southern Mal heur area set out in the RPS include the goal
of inproving or mai ntai ni ng ecol ogi cal condition and i ncreasi ng forage
production. (Gwvt. Ex. G13, at 3.) The RPS further specifies the prinary
obj ective of either inproving or maintaining ecol ogical condition for each
of the 19 pastures within the allotnent. See Gvt. Ex. G13, at 20.

Ecol ogi cal condition, nore accurately call ed ecol ogi cal status, (see Gvt.
Ex. G8, at 6), describes

the present state of vegetation of a range site inrelation to
the potential natural community for the site. Ecological status
is use independent. It is an expression of the rel ative degree
to which the kinds, proportions, and anounts of plants in a plant
community resenbl e that of the potential natural comunity.

(Gvt. Bx. G10, at 39.)
According to Rangel and Mbnitoring Techni cal Ref erence 4400- 4,
[t]rend data are inportant in determning the effectiveness of
on-t he-ground nanagenent actions and eval uati ng progress toward
neeti ng nanagenent obj ectives on rangel and admni stered by [BLM.

Trend refers to the direction of change. It indicates whether
the rangeland is noving toward or anay fromits potential or
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toward or away fromspecific managenent objectives. Trend of a
rangel and may be judged by noting changes in characteristics such
as conposi tion, density, cover, production, and frequency of the
vegetation, and rel ated paraneters of other resources.

(Gvt. Ex. G11, at 1.) Nosingle trend study nethod is suitable for all
veget ation types and managenent situations, and sel ection of a sound
sanpl i ng techni que which is sensitive to changes in the plant comunity,
unbi ased, efficient, and cost effective is critical to the success of the
nonitoring study. 1d. at 4. Professional judgnent also is an integral
part of any nonitoring program (Gwvt. Ex. G8, at 5.)

The 1983 Vale Dstrict Mnitoring P an designates the |ine intercept
nethod as the prinary trend study nethod to be used in the Vale Ostrict,
suppl enent ed, where necessary, by trend pl ot photographi c assessnents. The
Plan requires trend study sites to be located in at |east one key area in
each pasture of an allotnent. (Qvt. Ex. G6, at 10.) The line intercept
net hod consi sts of horizontal, |inear neasurenents of plant intercepts
along the course of aline and is ideally suited for semarid, bunchgrass
shrub vegetation types. (Gv. EX. G11, at 42.) This nethod requires that
at least two permanent 50-foot |ine transects be established and
permanent |y nmarked at each study site and that plant intercepts al ong the

tape nust be recorded, wth neasurenents read to the nearest 1/100 foot.
See Qvt. Exs. G6, at 11, G8, at 37. The nethod al so entails plotting,
di agrammng, and phot ographi ng the study area. See Qwvt. Exs. G6, at 11,
G1l, at 44. The line intercept nethod gauges the basal area of perennial
bunchgrasses and rosette formperennial and biennial forbs and the canopy
cover of shrubs, trees, and biennial and perennial forbs, and is considered
an exact relocation study, wth the increase or decrease in the size and
nunber of individual species under a specific |ine being the basis of a
determnation of trend for that key area. (Gvt. Ex. G8, at 37.) Both
cover by species and percent speci es conposition can be conputed fromdata
collected using this nethod. (Gwvt. Exs. G6, at 10-11, G11, at 45.)

At the hearing, BLMpresented graphs show ng the percent cover of key
speci es, the nunber of intercepts on the line, the actual use data, and the
crop year precipitation index for all the pastures containing | ong-term
trend plots. See Tr. at 353, 355-56; Govt. Ex. G31. Mles, a supervisory
range conservationi st for the Jordan Resource Area, BLM wth experience in
interpreting trend data, expl ai ned each graph and proffered his
prof essi onal judgnent as to the trend of each pasture based on the trend
information depicted by the graphs. (Tr. at 355-94.) He also testified
that if managenent objectives were being net on sone pastures but not on
ot hers, then nmanagenent objectives for the allotnent as a whol e were not
being net. (Tr. at 400-401.)

I n accordance with the Mnitoring Pan, BLMrelied on the |ine
intercept nethod as its prinmary tool when eval uating whet her the objective
of inproving or mai ntai ni ng ecol ogi cal condition was bei ng achi eved on each
pasture wthin the allotnent. The 1990 Allotnent Eval uation for the Vést
Gw G eek Allotnent sunmarizes the results of the trend studies. It
i ndi cates that nanagenent objectives were not being net on six pastures
wher e
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t he managenent obj ective was to inprove ecol ogi cal condition, because the
trend was "static,” showng no inprovenent. It indicates that nanagenent
obj ectives were al so not being net on six other pastures where the
nanagenent obj ective was to naintain ecol ogical condition, and the trend
was "down." 8 (Qvt. Ex. G15, at 12.)

The permittees counter BLMs eval uation wth the testinony of
Schwei gert, a range consultant fornerly enpl oyed by BLM Schwei gert opi ned
that forage production cal culated fromBLMs actual use/utilization
figures, not the line intercept trend study nethod, provided the optinal
neans of assessing whet her ecol ogi cal condition nanagenent obj ectives were
being net on the allotnent and that this data showed an inproving trend,
thus ful filling nanagenent objectives. (Tr. at 274-75;, App. Ex. A26.) He
testified that, as recognized by BLM the actual use/utilization formila,
inadditiontoyielding an estinate of the proper stocking rate in the
short term also assisted in determning trend and production over the |ong
term (Tr. at 637.) He considered ecological condition to be based on
production and di scounted the probity of the line intercept nethod in
eval uati ng ecol ogi cal condition because it did not neasure basal area in
square footage, produce a figure reflecting production, or sanple the
entire plant popul ation in the key area, but sinply neasured changes under
the line. (Tr. at 638-39.) He suggested that BLMs nethod was essentially
di nensi onl ess since the Iine was 100 feet long but zero feet w de and thus
sanpl ed an area of zero acres as conpared to the actual use/utilization
net hod whi ch invol ved observations of |arger areas and was nore
representative of the pasture as a whole. (Tr. at 640.)

Schwei gert al so questioned the reliability of data fromsone of the
trend plots studied by BLMbecause the sites were | ocated either in burned
areas or close to disturbing factors, such as roads and fence posts, but
found fewor no flans wth other sites. (Tr. at 643-54.) Testinony and
phot ogr aphs presented by BLM on the other hand, indicated that the trend
plots fairly represented the allotnment as a whole and illustrated changes
inthe perennial forage in the pastures. See Tr. at 311, 415-443; Qovt.
Bx. G32.

The permittees have failed to showerror in BLMs choice of the line
intercept trend study nethod or in BLMs sel ection of trend study sites.
Ecol ogical condition entails nore than just production, (Gvt. Ex. G 10,

8/ The Bureau offered into evidence an errata sheet for the Al ot nent
Bvaluation, (Gvt. Ex. G16), which Judge Child did not admt. (Tr. at 65
66.) The corrections nade in the errata sheet renoved three pastures from
the list of those not neeting nanagenent objectives. For one pasture wth
the obj ective of inproving ecological condition, BLMel evated the trend
from"static" to "up." For two pastures wth the objective of naintaini ng
ecol ogi cal condition, it upgraded the trend from"down" to "static.”

(Gvt. Bx. G16, at 1-2.)
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at 39), and nonitoring the trend of rangel and conditions invol ves observing
changes in characteristics such as conposition, density, cover, and

frequency of the vegetation, as well as production, (Gvt. Ex. G11, at 1).
Data collected by the line intercept nethod can be used to judge shifts in
nmany of these characteristics, including cover by species and percent

speci es conposition. See Qvt. Exs. G6, at 10-11; G11, at 45. The
actual use/utilization formul a adequately nonitors trend only when

product i on provi des an appropriate nanifestation of the type of trend bei ng
nonitored. (Govt. BEx. G8, at 9.) W find that the permttees have not

denonstrated that BLMerred in using the line intercept trend study nethod
rather than the actual use/utilization formula. Nor have they shown by the
preponderance of the evidence that the trend study sites utilized by BLM

are not sufficiently representative to be considered reliable.

Accordingly, we agree wth Judge Child that BLMproperly relied upon the
line intercept trend study nethod, as suppl enented by photographic trend

pl ot assessnents and prof essional judgnent, in determning that nanagenent

obj ectives were not being net on the allotnent as a whol e.

Additional forage on an allotnent nay not be apportioned to qualified
appl i cants unl ess such distribution is consistent wth nanagenent
objectives. 43 CF R 8§ 4110.3-1. Ve find that the permttees have fail ed
to showerror in BLMs concl usion that additional forage is not avail abl e
on a sustained yield basis wthin the all ot nent.

The w tnesses presented by BLMdi scounted the extraordinarily high
production figures generated by applying the actual use/utilization formila
to BLMdata because other factors cast doubt on the reliability of the
production figures used by the permttees. These factors included the
trend nonitoring data indicating that nanagenent objectives were not bei ng
net under current |evels of grazing, the great variability in production
figures attributable at least in part to fluctuations in precipitation and
abundant annual s not available on a sustained yield basis, the permttees'
vol untary reduction of their active grazing use, the poor condition of the
rangel and resul ting fromthe extended drought and the burning of a large
portion of the allotnent over the last 15 years, the drought and burn
i nduced devi ations fromthe established grazing system and the | ack of
sufficiently reliable water sources to sustain hi gher usage of the
allotnent. See Tr. at 42-52, 320-23, 327, 331-35, 339, 409, 415-443, 538-
39, 685-86. The confluence of all these conponents | ed BLMto concl ude
that no additional AUMs were avail able on a sustained yield basis wthin
the allotnent. (Tr. at 52, 450.)

The permittees rely on the livestock carrying capacity derived from
the actual use/utilization formula as denonstrating that sufficient
additional forage is available on the allotnent to satisfy all their
applications and deny that any of the factors identified by BLMIimt the
availability of that forage. The AUMfigure furni shed by the actual
use/utilization formul a provides an estinate of proper stocking rates in
the short term (Gvt. BEx. G6, at 8), but the formula s |ivestock carrying
capacity is not inevitably interchangeable wth forage available on a
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sustai ned yi el d basis since |ivestock carrying capacity, by definition,
"may vary fromyear to year on the sane area due to fluctuating forage
production.” 43 CF. R § 4100.0-5.

Factors such as the trend and the anount of annual forage, as well as
the actual use/utilization fornmula, influence the determnation of grazing
capacity. Qanville Farns v. BLM 122 IBLAat 88. There is no dispute
that the allotnent contains significant annual forage. The Bureau limts
consi deration of annual forage to the m ni numanount expected when
cal cul ating grazing capacity, since the anount of annual forage may vary
w dely fromyear to year, depending on avail abl e noi sture. S ocking the
range on the basis of total forage, both annual and perennial, coul d
severely overrate the range. Briggs v. BLM 75 I BLA 301, 304 (1983); see
also Ganville Farns v. BLM supra. The permttees' disagreenent wth
BLMs eval uation of the inportance of other factors affecting the amount of
forage avail abl e on a sustai ned yield basis has not convinced us that BLMs
anal ysi s was unreasonabl e. Thus, the permttees have not denonstrated that
BLMerred in refusing to accept the actual use/utilization formula
production figure as enbodyi ng the forage avail abl e on a sustai ned yield
basis wthin the all ot nent.

To the extent not specifically addressed herein, the permttees’ other
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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